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REBUTTAL COMMENTS OF GLOBE METALLURGICAL INC.

This submission provides the rebuttal comments of Globe Metallurgical Inc.
(“Globe™) on the applications requesting manufacturing subzones for Dow Corning Corporation
(“Dow Corning™) and REC Silicon.'

L The Board’s Regulations and Antidumping Law and Policy

As shown in Globe’s comments on these applications,’ avoiding payment of
antidumping duties on dumped Chinese and Russian silicon metal used to produce exported
merchandise is the central purpose, not an incidental consequence, of these applications.

A. The Applicants’ Claims Regarding the Board’s Regulations and the Effect of
the Proposed Subzones on U.S. Antidumping Relief

Dow Corning and REC Silicon claim that the Board’s regulations mandate
approval of applications of this type.’ According to Dow Corning and REC Silicon, the legal and
policy issues raised by such applications already have been carefully considered and resolved.’
Globe, they say, is trying to change longstanding policies of the Board, which are “codified

! Subzone Application with Manufacturing Authority for Dow Coming Corporation,
Foreign-Trade Zone #29 (February 12, 2009) (“Dow Corning Application”™); Foreign-Trade
Subzone Application for REC Silicon Plants in Moses Lake, Washington (April 3, 2009) (“REC
Silicon Application™).

2 Comments of Globe Metallurgical Inc., Docket Nos. 20-2009 and 22-2009, at 3-4 (October
21, 2009) (“Globe Comments™).

* See, e.g., Transcript of Public Hearing, Dow Corning Corporation and REC Silicon
Applications for Subzone Authority, Docket Nos. 20-2009 and 22-2009, at 23-27 (Ms.
Hanback), 81-83 (Dr. Berry) (September 1, 2009) (*Tt.”).

* Tr. at 23 (Ms. Hanback).
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explicitly” in its regulations.” Specifically, they claim that the Board’s regulations “precisely
address the circumstances at issue,” by requiring that antidumping duties be imposed if
merchandise made in a subzone with an input subject to an antidumping duty order is entered for
consumption, but not if the merchandise is exported.®

Furthermore, Dow Coming and REC Silicon argue that their proposed subzones
would have no effect on the antidumping relief provided to the U.S. silicon metal industry. At
the hearing, Dow Corning representatives claimed that “there is no way for Globe to be injured
under available FTZ procedures with respect to antidumping relief,”” that “FTZ designation will
have absolutely no effect on the antidumping relief available to Globe,” and that the Dow
Corning application “does not undermine in any manner the relief available under antidumping
procedures.”™ Similarly, counsel for REC Silicon argued that “{a}n antidumping duty order, the
last time I looked at it, dealt with entries for consumption.™"

B. What the Board’s Regulations In Fact Provide

Contrary to these arguments, the Board’s regulations contain an express statement
of policy that zone procedures shall not be used to. circumvent antidumping and countervailing
duty (“CVD”) actions."

The regulations also prescribe criteria the Board is to apply in evaluating
applications for manufacturing authority. Under these criteria, the Board is to deny or restrict
authority for proposed activity if the activity is inconsistent with U.S. trade and tariff law, or
policy formally adopted by the Executive Branch."

Not only would approving subzones expressly designed to obtain dumped inputs
without paying antidumping duties be contrary to Board policy, it also would be inconsistent

M.

§ Tr, at 24-27 (Ms. Hanback). See also Tr. at 33 (Mr. Ostheimer) (“I agree wholeheartedly
with [Ms. Hanback’s] comments™); 103-04 (Mr. Leibowitz); Letter from Mayer Brown LLP,
Counsel for MPM Silicones, LLC, to Andrew McGilvray, Executive Secretary, Foreign-Trade
Zones Board, at 5-6 (October 21, 2009} (“MPM Comments™).

7 Tr. at 111 (Mr. Searcy).

® Id at 115,

* Id. at 29 (Ms. Hanback).

1 Id. at 118 (Mr. Ostheimer).

1 15 C.F.R. § 400.33(b)(1) (“Board policy. Zone procedures shall not be used to circumvent
antidumping (AD) and countervailing duty (CVD) actions under 19 CFR parts 353 and 355.”).

2 14, § 400.31(b).
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with U.S. trade law, which is intended to provide to domestic indusiries and their workers relief
from injury by dumped imports."

Ii is true that the Board’s regulations require items subject to antidumping and
CVD orders to be placed in privileged foreign status.” That provision of the regulations ensures
that subzones will not be used to circumvent antidumping or CVD orders when merchandise
made in a zone with an input subject to an order enters the U.S. for consumption. As explained
below, it does not have the reverse effect claimed by Dow Corning and REC Silicon. It does not
negate the broad prohibition against the use of zones to circumvent antidumping and CVD orders
when merchandise is exported or mandate the approval of subzones expressly designed to avoid
the payment of antidumping duties.

Since its enactment, the foreign-trade zones statute has authorized the Board to
“order the exclusion from the zone of any goods or process of treatment that in its judgment is
detrimental to the public interest, health or safety.”” Prior to 1983, the Board evaluated FTZ
applications on a case-by-case basis. When manufacturing authority was requested, the Board
conducted a more thorough review of the impact of the proposed activity on affected domestic
parties. However, no statute or regulation provided specific criteria for this assessment. The
Board evaluated the proposed activity based on the conditions and history of the industry
concerned. The Board’s review was generally more stringent when U.S. firms actively opposed
an application.’

In 1983, the Board published proposed regulations containing specific criteria for
evaluating applications for manufacturing authority. The proposed regulations provided that
when good cause was found, the Board would investigate whether the proposed zone activity
would be detrimental to the public intcrest, health or safety.” In determining whether good
causc existed, the Board was to give special consideration to “import sensitive industries.”® In
addition, in determining whether the proposed activity was in the public interest, the Board was

1 “The Board follows a clear policy of not allowing grants of authority fo circumvent or
. undermine trade policy measures taken to protect domestic industries, based on the premise that
such circumvention would not be in the public interest.” United States General Accounting
Office, Report to the Chairman, Committee on Ways and Means, House of Representatives,
International Trade, Foreign Trade Zones Program Needs Clarified Criteria, GAO/NSIAD-89-85
at 29 (February 7, 1989). The Board considered this report when it was drafting the 1991
revisions to the Board’s regulations. See Foreign-Trade Zones in the United States, 56 Fed. Reg.
50,790, 50,791 (October 8, 1991).

14 15 C.FR. § 400.33(b)(2).
5 19'U.8.C. § 810(c).

6 The Implications for Foreign-Trade Zones for US. Industries and for Competitive
Conditions Between U.S. and Foreign Firms, USITC Pub. 1496, at 5-6 (February 1984).

. Foreign-Trade Zones in the United States, 48 Fed. Reg. 7,188, 7,196 (February 18, 1983).

18 Id,
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to consider “[wlhether zone activity will undermine a remedial action or program in effect
because of an unfair trade practice, or materially or substantially harm an existing domestic
industry.”® Thus, the Board’s concern was not limited to precluding circumvention in the form
of consumption entries escaping payment of duties. Instead, the Board sought to ensure broadly
that the proposed zone would not “undermine a remedial action or program in effect because of
an unfair trade practice,” particularly if the practice affected an import-sensitive industry.

In 1989, Congress conducted a review of the FTZ program. As part of that
review, the Government Accounting Office prepared a report. In describing the Board’s
approach to evaluating applications, the report states that: “The Board follows a clear policy of
not allowing grants of authority to circumvent or undermine trade policy measures taken to
protect domestic industries, based on the premise that such circumvention would not be in the
public interest.”™ Thus, again, the Board policy was not limited to precluding the use of zones to
circumvent antidumping orders in a narrow, technical sense. The policy was to not approve
grants of anthority that undermine trade measures taken to protect domestic industries.

Consistent with this existing Board policy, in 1990 the Board published proposed
regulations that included a broad statement of policy that zone procedures shall not. be used to
circumvent antidumping and countervailing duty actions.”’ The final regulations published in
1991 (and still in effect today) contain the same language with virtually no change.”

The proposed and final regulations also contain the privileged foreigu status
requirement. *

In adopting these provisions, the Board explained that:

It has been the general policy of the Board that zone procedures
should not be used to circumvent AD/CVD orders. During the
early part of the past decade, this policy was reflected in case-by-
case reviews with parties having an opportunity to present
evidence as to why they should be allowed to make entries on the
finished products leaving zones. In recent years, it became a
general practice to require that privileged-foreign status (item
classified in its original condition) be elected on items that are

¥ 1d

2 United States General Accounting Office, Report to the Chairman, Commitiee on Ways
and Means, House of Representatives, International Trade, Foreign-Trade Zones Program Needs
Clarified Criteria, GAO/NSIAD-89-85 at 29 (February 7, 1989) (emphasis added).

2 Foreign-Trade Zones in the United States; Proposed Rule, 55 Fed. Reg. 2,760, 2,768
(January 26, 1990) at 15 C.F.R. § 400.33(b)(1).

2 15 C.F.R. § 400.33(b)(1).
2 Id., § 400.33(b)(2).
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subject to AD/CVD orders upon admission to zones, with
exceptions possible only on public inferest grounds.

The new tule goes a step further and precludes exceptions. It
adopts an absolute requirement making all shipments of items
covered by AD/CVD orders, or items which would be otherwise
subject to suspension of liquidation under AD/CVD procedures if
they entered U.S. Customs {erritory, subject to the privileged-
foreign status requirement.*

Thus, in the new regulations, the Board strengthened the requirement that zones
shall not be used to circumvent or undermine remedial measures protecting domestic industries
from unfair trade practices. The regulations did so in part by making the requirement that
antidumping or countervailing duties be applied to products entering the U.S. for consumption
from FTZs mandatory in every case (instead of the Board deciding whether to impose that
requirement on a case-by-case basis).

It is truc the Board did not extend that new mandatory, across-the-board
requirement to exported merchandise. However, the Board also did not adopt any regulation
allowing zones to be used to undermine antidumping and CVD orders when merchandise is
exported. To the conirary, at the same time the Board adopted the privileged foreign status
requirement, the Board codified its broad policy that zones shall not be used to circumvent
antidumping and CVD orders. The Board also adopted the section of its regulations providing
that the Board is to deny or restrict authority for proposed activity if the activity is inconsistent
with U.S. trade and tariff law, or policy formally adopted by the Executive Branch.

In summary, the fact that the Board adopted a stronger way of addressing one
practice undermining antidumping and CVD orders does not mean that the Board, in doing so,
granted companies a license to undermine trade relief as long as the merchandise they produce in
a zone is exported. The Board continued to maintain and codified its broad policy precluding the
use of zones to undermine trade relief. The Board also confirmed and codified its authority to
deny or restrict proposed zones — such as those requested by Dow Corning and REC Silicon —
that would have that effect. ¥

% Foreign-Trade Zones in the United States, 56 Fed. Reg. 50,790, 50,797 (October 8, 1991).

% At the hearing, Dow Coming compared its application to a subzone application filed by
Globe in 1997. Tr. at 22, 24 (Ms. Hanback). There are fundamental differences between the
Dow Corning and REC Silicon applications and the Globe application. Unlike Dow Corning and
REC Silicon (major consumers of the product covered by antidumping orders), Globe was a
domestic producer of the merchandise covered by orders (ferrosilicon). Globe had no incentive
to, and was not trying to, undermine the effectiveness of the orders. Thus, Globe’s application
did not raise the serious trade policy concerns that are raised by Dow Corning’s and REC
Silicon’s applications. In addition, Globe was seeking to import ferrosilicon fines, a low-value
by-product of ferrosilicon production. Dow Corning and REC Silicon, on the other hand, want
" to import high purity silicon metal, which is a high-quality main product, not a by-product.
Further, to Globe’s knowledge, no domestic party objected to its application or told the Board
EAST\2585779.1 -5-



C. The Subzones Would Undermine the Antidumping Relief Protecting (lobe
and Its Workers From a Recurrence of Injury

As stated above, Dow Corning and REC Silicon claim that “FTZ designation will
have absolutely no effect on the antidumping relief available to Globe.™

The antidumping law is intended to protect domestic industries and their workers
from injury inflicted by dumped imports. As explained in Globe’s hearing testimony” and
comments,? silicon metal is a price-sensitive commodity product; China and Russia are the most
aggressive suppliers of low-priced silicon metal globally; these countries have massive silicon
metal production capacity and enormous unused capacity; and the U.S, silicon metal industry has
twice been devastated by influxes of dumped silicon metal, which (among other things) forced
Globe to shut down its Niagara Falls plant and file for bankruptey protection. The International
Trade Commission has found that revocation of the antidumping orders covering impoits from
China and Russia would result in a recurrence of injury to the U.S. industry.

Dow Corning and REC Silicont are major consumers of silicon metal. Allowing
them to have their plant sites designated as manufacturing subzones for the purpose of avoiding
payment of antidumping duties would undermine the relief that the antidumping law is intended
to provide. When dumped imports can be brought into U.S. planis and used in manufacturing,
sales are lost that would otherwise be made by domestic producers. Prices also are undercut
because a portion of U.S. demand is filled by dumped imports and because customers use their
purchases at dumped prices as price benchmarks in negotiations with other suppliers. Workers
lose their jobs as domestic production is curtailed.

Multiple subzones covering the facilities of major consumers of the same input
subject to the same antidumping orders compound the impact of the subzones on the relief the
- orders are intended to provide. More and more consumption of the dumped input in U.S. plants
is allowed to be treated as though it were outside the United States — compounding the adverse
impact on the domestic producers and workers intended to be protected by the orders.

Approving multiple subzones also would invite still more applications designed to
avoid paying antidumping duties — from the same parties and others — undermining the same
orders. Thus, contrary to Dow Corning’s and REC Silicon’s claims, approving their requested
subzones would have a very serious adverse effect on the antidumping relief that is critical to
Globe’s continued viability and the jobs of its employees.”

that it would be harmed by approval of the application. Finally, Globe never activated the
subzone,

% Tr. at 115 (Mr. Searcy).
¥ Id. at 47-48 (Mr. Sims).
% Globe Comments at 7-8.

® In Globe’s testimony and comments, Globe has described investments and other steps
Globe is taking — including an innovative energy recycling project at its Alloy, West Virginia

plant - that depend on maintaining effective antidumping relief. Tr. at 48-50 (Mr. Sims), Globe
EAST\2585779.1 -6-



D. The Existence of the TIB and Bonded Warchouse Programs Does Not
Indicate That the Board Should Approve These Applications

Dow Corning and REC Silicon claim that the Board should approve their
applications because it is possible for companies to import production inputs without paying
antidumping duties using the temporary importation under bond (“TIB”) program or a bonded
warchouse.>

Contrary to this argument, the existence of these other programs does not indicate
that the Dow Coming and REC Silicon applications should be approved. For those programs,
there is no requirement that proposed activity be found to be consistent with. U.S, trade and tariff
law, no policy that the programs shall not be used to circumvent antidumping or CVD actions,
and no agency obligation to take into account the impact of companies’ use of the programs on
suppliers protected by antidumping or CVD relief.

In addition, there is no indication that Congress intended the TIB program or
bonded warehouses to be used to avoid payment of antidumping duties or that Congress
considers such use to be in the public interest. Furthermore, the program most closely analogous
to foreign-irade zones is duty drawback. In that context, Congress has faced the same question
raised by these subzone applications. Companjes were importing dumped or subsidized inputs
for use in manufacturing exported merchandise and were receiving refunds of the antidumping or
countervailing duties paid on the inputs when the products were exported.

When Congress saw that the drawback program was being used in that way, it
changed the law to prohibit the refund of antidumping and countervailing duties paid on
imported merchandise.”’ The legislative history shows that Congress recognized the damaging
impact that permitting the drawback of antidumping and countervailing duties had on U.S. unfair
trade laws, even though the merchandise made with the imported inputs was being exported. *

In the FTZ context, the Board has the responsibility under its regulations to
address the same concerns that led Congress to prohibit the drawback of antidumping and
countervailing duties.

Comments at 10. Examples of articles and an editorial regarding these Globe activities are
attached as Exhibit 1.

% Tr, at 28 (Ms. Hanback), 34 (Mr. Ostheimer). See alse REC Silicon Application at 11.
The National Association of Foreign Trade Zones and MPM also made the same argument. Tr.
at 85 (Mr. Berry); MPM Comments at 6.

3 Pub. L. 100-418, Title I, Sec. 1334(a), (b)(1) (Aug. 23, 1988).
 H.R. Rep. No. 40 (Part 1), 100th Cong., 1st Sess. 141 (1987).
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E. The Board Has the Authority To Preclude Subzones From Being Used To
Undermine Antidumping Orders

For the reasons explained above, there is no question that the Board has the
authority to preclude the use of subzones to avoid the payment of antidumping duties. The
Board may reject applications designed to avoid the payment of antidumping duties as not
consistent with public policy™ and contrary to its policy that zones shall not be used to
circumvent antidumping and CVD actions.”

In addition, the Board has the authority fo restrict its approval of subzones by
prohibiting all merchandise (or a particular type of merchandise such as silicon metal) subject to
an antidumping or CVD order from entering the subzones. The Board exercised that power
when it granted authority for the subzone requested by Hoku Materials, Inc. “subject to a
restriction prohibiting any admission of silicon metal subject to an antidumping or countervailing
duty order.”

II. REC Silicon

At the public hearing, counsel for REC Silicon said that the company would
respond in writing to Globe’s hearing testimony regarding REC Silicon.* However, by the
deadline for submitting comments, REC Silicon only submitted information regarding whether
major polysilicon producers use silicon metal or another material as the primary input for their
production processes.”

The information submitted by REC Silicon does not address the numerous
respects in which REC Silicon has failed to establish that its proposed subzone would result in a
significant public benefit. As explained in Globe’s comments,” the claims that REC Silicon has
made are unsupported and contradicted by extensive evidence.”

= 15 C.F.R. § 400.31(b)(1).
% Id., § 400.33(b)(1).

% Grant of Authority for Subzone Status, Hoku Materials, Inc. (Polysilicon), Pocatello,
Idaho, 74 Fed. Reg. 41,382 (August 17, 2009).

¥ Tr, at 117 (Mr. Ostheimer).

7 Letter from Lamb & Lerch, Counsel for REC Silicon, to Andrew McGilvray, Executive
Secretary, Foreign-Trade Zones Board (October 21, 2009).

% (Globe Comments at 11-19; see also Exhibit 2 (attached).

¥ For example, REC Silicon’s claim that that there is a silicon metal “availability shortage” is
contradicted both by Globe’s ability (and willingness) to supply domestic silicon metal to REC
Silicon (Tr. at 63-65 (Mr. Perkins), Globe comments at 12) and by the fact that silicon metal is
readily available from foreign suppliers in numerous countries that are not subject to
antidumping duty orders (and have large amounts of unused capacity). Tr. at 65-66, 70-71 (Mr.
Perkins), Globe Comments at 12-13, 20. See Exhibit 3 (attached).
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Specifically, the company’s claim that it needs a subzone to be more cost-
competitive is contradicted by its extraordinary profitability, its predominantly captive customer
base, its extensive long-term contracts portfolio, the favorable provisions of the long-term
contracts, and the company’s dominant position in one of its market segments.® These facts are
further demonstrated by additional information regarding REC Silicon contained in the third-
quarter 2009 report recently published by its parent company, Renewable Energy Corporation
ASA#

The report shows that, despite the worldwide economic crisis, in the third quarter,
REC Silicon experienced improvement in virtually every measure of financial performance.
Specifically, the company’s revenues, EBITDA, polysilicon sales volume, and silane gas sales
volume increased as compared to both the immediately preceding quatter and the third quarter of
2008.2 In the third quarter of 2009, REC Silicon reported revenues of more than $162 million,
and EBITDA of more than $78 million, which is equivalent t6 a 48 percent margin,”

In addition, the report states that “REC Silicon has not made any contractual
adjustments to its long-term contracts.™ Thus, REC Silicon continues to have a very large long-
term contract portfolio that guarantees a stream of revenues for years to eome and that accounts
for a predominant portion of the company’s increasing revenues.”

REC Silicon also continues to make sales predominantly to its affiliates. The
third-quarter teport states that “[alround 60 percent of the volume in the third quarter was
shipped to REC companies.™® Finally, not only did REC Silicon’s silane gas sales increase in
the third quarter, but the company “expects the positive development to continue for the
remainder of the year.”"

For all of these rcasons, the latest available information further demonstrates that
REC Silicon continues to (1) operate a very high level of profitability, (2) have a predominantly
captive customer base, (3) have an extensive long-term contracts portfolio, with favorable
provisions, and (4) have a dominant position in one of its market segments.

4 Globe Comments at 14-19,

4 Renewable Energy Corporation ASA, Third Quarter 2009 Report (October 27, 2009),
available at http://hugin.info/136555/R/1350238/325695.pdf (last visited November 3, 2009)
(“REC Third Quarter 2009 Report™). Excerpts attached as Exhibit 4.

“ REC Third Quarter 2009 Report at 6.
® Id.

“ M.

* Globe Comments at 16-17.

% REC Third Quarter 2009 Report at 7.
“ Id.
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Finally, the only cost savings that REC Silicon has claimed would result from the
approval of its application is duty elimination,* However, without a subzone, REC Silicon
already can purchase silicon metal from Globe and from a variety of major import sources
without paying duties. Specifically, in its application, REC Silicon identified major foreign
silicon producers in seven countries.” Without a subzone, REC Silicon currently can import
silicon metal from four of these countries — Australia, Brazil, Canada, and South Africa —
without having to pay duties.®® For this reason, REC Silicon does not need a subzone to achieve
the cost savings that it claims would make it more cost-competitive.

1il. Dow Corning

As explained in Globe’s October 21 comments, in many respects, Dow Corning —
like REC Silicon — has failed to submit the evidence required to establish that its proposed
subzone would result in a significant public benefit.

The facts that Dow Corning has not provided include information that the FTZ
Board examiner, Elizabeth Whiteman, requested at the public hearing. On Ocfober 21, Dow
Corning submitted an answer to one of Ms. Whiteman’s questions — but not all of the questions
asked.”! Furthermore, the one answer Dow Comning did submit raises a number of other

questions.

Specifically, the answer states that Dow Corning’s U.S. supply chain strategy is
only to import materials where it does not have locally viable alternatives. The answer also
states that it is very inefficient for Dow Corning to produce intermediate materials in the United
States and then export those products for further downstream processing in non-U.S. facilities.
These statements raise the questions whether Dow Corning’s strategy also is to supply export
markets from its foreign production facilities where there is a viable local alternative and
whether it is similarly inefficient to supply finished products to export markets from the United
States when Dow Corning has foreign production facilities in or near those markets.

Dow Corning’s central claim is that it is losing global market share because its
foreign competitors (including its own production facilities in other countries) can obtain
dumped Chinese silicon metal without paying antidumping duties. According to Dow Corning,

% REC Silicon Application at 1.
® Id at5.

5 Silicon metal can be imported duty free from Australia and Canada under free trade
agreements and from Brazil (under subheading 2804.69.5000 of the Harmonized Tariff Schedule
of the United States (“HTSUS”™)) and South Africa under the Generalized System of Preferences
(“GSP”). HTSUS, Chapter 28 at 28-3 (ITSUS subheadings 2804.69.1000 and 2804.69.5000,
Column 1 “Special™), General Notes at 6 (list of special import programs), 11 (countries eligible
for GSP) and 15 (products not eligible for duty-free treatment under special import programs).

5t As explained in Globe’s comments, the examiner also asked what percentage of the
silane/siloxane further processed in Dow Corning’s overseas facilities is supplied by the
Carrollton, Kentucky plant. Globe Comments at 23; Tr. at 149 (Ms. Whiteman).
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“f1}oss of market share results from our inability to grow export markets and from decreased
U.S. market share due to import displacement from foreign producers.”*

A study of the U.S. silicones industry published by the Freedonia Group in July
2008 contradicts Dow Coming’s claim that it is unable to grow export markets. Dow Corning is
the largest domestic producer of silicones. The study shows that there was a very large increase
in the value of the domestic industry’s silicones exports from 2002 through 2007, Specifically,
U.S. silicones exports rose from $526 million in 2002 to $962 million in 2007. In addition, the
study projects even larger future increases in the value of U.S. exports. By 2112, exports are
projected to rise to $1.5 billion, and by 2017, they are projected to increase to $2.4 billion.”

According to the study, this growth in exports will occur because U.S. companies
such as Dow Corning hold a “technological edge” over their foreign competitors and
“advancements in silicone technology will continue to expand opportunities for international
sales, particulatly to less-developed nations with less advanced technologies.™*

With respect to domestic sales, Dow Corning’s own application shows that its
share of the U.S. silicones market (by far the largest share of any supplier) increased from 41
percent in 2002 to 42 percent in 2005, Furthermore, while the Freedonia study indicates that
there was a slight increase in the share of the U.S. market supplied by imports from 2002 to 2007
(from 8.1 percent to 9.6 percent), U.S. consumption of silicones and the domestic sales of the
U.8. industry significantly increased over that period. Specifically, U.S. demand increased from
$2.59 billion to $3.15 billion and the domestic sales of the U.S, industry increased from $2.38
billion to $2.85 billion. The study projects a further small increase in import penetration over the
decade from 2007 through 2017 (from 9.6 percent to 11.9 percent). However, again, this
increase in market share is projected to occur when U.S. demand and the domestic sales of the
U.S. industry are growing strongly. Specifically, U.S. demand is projected to increase from
$3.15 billion to $4.78 billion and the domestic sales of the U.S. industry are projected to increase
from $2.85 billion to $4.21 billion (a U.S. industry domestic sales increase of $1.27 billion, as
compared to an import sales increase of $268 million).

Dow Corning’s claims regarding its inability to compete also are contradicted by
its most recent quarterly results. In reporting the company’s results for the third quarter of 2009,
Dow Coming’s Executive Vice President and Chief Financial Officer stated that the company
was “encouraged by a nearly 20 percent increase in third-quarter sales compared to the second
quarter.” He further explained that: “This was especially evident in our silicones segment,
where Dow Corning’s two-brand strategy delivered solid results. Sales increased in both

2 Tr. at 18 (Mr. Hansen) (emphasis added).
5 Silicones to 2012, The Freedonia Group, July 2008 (excerpts attached as Exhibit 3).
“Id.

55 Dow Corning reports sales and profits for the third quarter of 2009 (October 30, 2009),
available at http://www.dowcorning.com/content/news/Q3_sales_and profits.aspx?bhcp=1 (last
visited November 3, 2009).
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specialized silicone material marketed through the Dow Corning brand and in standard silicones
products marketed through the Xiameter brand.”*

As explained in Globe’s October 21 comments, Dow Corning has neither
adequately explained nor supported its claims regarding its alleged inability to compete in export
markets unless it can purchase dumped Chinese silicon metal without paying antidumping duties.
The Freedonia report provides 1mportant facts that contradict key elements of Dow Corning’s
argument. The Board should requu'e Dow Corning to provide all of the information necessary to
substantiate the claims made in its application, including the information identified in Globe’s
comments, so that the complete facts will be known and the Board and interested parties will be
able to consider and address all of the facts.

IV. MPM Silicones

MPM Silicones, LLC (“MPM”) has submitted comments fo the Board in which it
makes a number of statements regarding its subzone and its silicon metal purchases from Globe.
Significant portions of the comments have been redacted, making it impossible for Globe to
know or respond to what MPM is saying in those parts of the submission.

Globe has the following comments on the portions of the MPM submission that
have not been redacted:

«  When MPM’s application was being reviewed, MPM repeatedly assured the
Board that if the application were approved, MPM would continue to purchase domestic silicon
metal at the same level as it had historically. For example, MPM told the Board that:

Tt is not anticipated that approval of [MPM]’s Subzone Application
will harm domestic competitors or suppliers. The purchasing mix
of foreign and domestic suppliers will be reflective of market
conditions in the same manner as it has historically. [MPM]’s
expectation is to continue to purchase domestic silicon metal
within its historical range.”

Similarly, MPM said that:

[MPM] does not anticipate a negative impact on domestic silicon
metal producers. [MPM]’s expectation is that under FTZ
procedures, it would also continue to purchase silicon metal from
domestic suppliers within its historical range, with the specific
volume dependent on the offer that is presented.®

®

5 Letter from Tommy L. Berry, President & CEQ, PointTrade Services, Inc., to Andrew
MecGilvray, Executive Secretary, Foreign-Trade Zones Board, at 8 (May 7, 2007).

® Id. at 12.
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In its comments in these proceedings, MPM claims that it “has purchased silicon
metal from Globe within the same historical ranges as prior to approval of the subzone.”” This
statement is completely untrue. MPM’s subzone application was approved in March 2008.% As
Globe predicted, MPM cut its silicon metal purchases from Globe from about 18,000 fons in
2007 to about 12,000 tons in 2008, and essentially stopped purchasing silicon metal from Globe
in 2009.8 In eight of the nine months in 2008 following the approval of MPM’s application,
MPM greatly reduced the monthly volume of its silicon metal purchases from Globe. Thus,
contrary to MPM’s assertion (and the assurances MPM gave to the Board), Globe has lost a very
large volume of sales to MPM, and the reduction began immediately after MPM’s application
was approved. Globe lost these sales even though it made competitive, market-priced offers to
MPM (with credit terms not offered by other suppliers). Eighty-five Globe employees have lost
their jobs as a direct result of the loss of sales to MPM.®

»  MPM states that it did not replace the silicon metal it previously purchased from
Globe with silicon metal from countries subject to antidumping duty orders in 2009, Publicly
available information demonstrates that when MPM reduced its silicon metal purchases from
Globe by about 6,000 tons in 2008, it replaced that volume with silicon metal imports from
China. Most or all of that material was entered for consumption because for much of 2008,
MPM’s subzone was not activated. However, based on publically available information, Globe
believes that in 2008, after the subzone was activated, MPM began bringing Chinese silicon
metal into the subzone.

»  MPM suggests that its subzone was designed to allow it to save Customs duties,
rather than to avoid paying antidumping duties.®® Contrary to this portrayal, during the review of
its application, MPM acknowledged that the central purpose of the application was to avoid
paying antidumping duties. For example, MPM stated that: “When operating under FTZ
procedures, [MPM] will likely purchase silicon from foreign sources, including Russia and
China, to process for export.™ Furthermore, while estimating FTZ savings ranging from
$500,000 to $2 million for “products made using non-AD/CVD materials,” MPM estimated that
it would save $5 to $8 million through “AD/CVD driven displacement” of its existing suppliers
(which MPM told the Board would only include foreign sources).*

% MPM Comments at 4.

%  Grant of Authority for Subzone Status, MPM Silicones, LLC (Silicone-Based Products
and Intermediaries), Waterford, New York, 73 Fed. Reg. 19,191, 19,192 (April 9, 2009).

8 Tr. at 54-55 (Mr. Sims).
& Id. at55.

% MPM Comments at 3, 4-5.
“ Id at3.

& Letter from Tommy L. Berry, President & CEO, PointTrade Services, Inc., to Andrew
McGilvray, Executive Secretary, Foreign-Trade Zones Board, at 16 (June 4, 2007).

% Letter from Tommy L. Berry, President & CEO, PointTrade Services, Inc., to Andrew
McGilvray, Executive Secretary, Foreign-Trade Zones Board, at 7-8 (September 10, 2007).
EAST\2585779.1 -13 -



«  Finally, MPM claims that its “2009 demand was met by several silicon metal
suppliers with superior price and sales terms . , . none of which are under AD order.” This
statement indicates that MPM was able to use the leverage provided by its access to dumped
silicon metal without paying antidumping duties to drive down the prices of competing import
suppliers to the level offered by suppliers covered by antidumping orders. If access to dumped
silicon metal was not used to leverage down prices, then MPM’s 2009 purchases demonstrate
that U.S. consumers like MPM can purchase silicon metal meeting their requirements at what
they call “world competitive” prices from sources other than those subject to antidumping duties.
In that case, the central justification for obtaining such subzones — the need to become more
“cost competitive” by gaining access to silicon metal subject o order free of antidumping duties
—is shown to be completely invalid.

\"A Conclusion

For the reasons explained above and in Globe’s prior submissions and testimony,
Dow Corning and REC Silicon have failed to establish that their proposed zone activitics are in
the public interest and would generate a significant public benefit.

Respectfully submitted,

William . Kramer
Martin Schaefermeier
DLA. Piper LLP (US)
500 Eighth Street, N.W.
‘Washington, D.C. 20004

Counsel for Globe Metallurgical Inc.

November 5, 2009

§ MPM Comments at 4,
EAST\42583779.1 -14 -
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Fayette plant gets big recycling
project

Sunday, February 10, 2008; Posled: 0916 AM

Feb 08, 2008 {Tha Register-Herald - MeClatchy-Tribune informailon Services via
COMTEX) — GLOSL | news [ PowerRating | PR Charis ~ An lllincis-based Industrial
power developer has selected a Fayefte

County sificon piant for an energy recycling

project,

Silicon producer West Virginia Alloys, a unit
of Globe Speciaity Metals inc., has entered
into an innovative agreement with Recycled
Energy Development to recycle energy,
improving the efficiency of its operations
while s'eshing greenhouse gas emissions
ard other pollutants.

The project is Recycled Energy
Development's first and ig expected to
produce betwien 40 and 44 megawalts of
electriclty for the West Virginla Alloys plant.
The project is expected lo cost $4% million
to $55 million and be completed in 2010,

The project in Alloy, expected to go Into

operation in'2010, will annually produce

more than 300,000 megawatt-hours of clean

energy and elfminate 290,000 metric fons of greenhouse gas emissions. The energy
recycling project bums no fossil fuel and emits no poliutants, including carbon dioxide,
a greenhouse gas, yet sells power for less than new coal-fired generation, officials
sald.

"This substantial Investment is a step forvard for West Virginja's ecenomy and our
anvironment,” Gov. Joe Manchin sald. "This project shows that our state is leading the
way in showing that ecenemic growth and environmental stewardship can and must
go hand In hand."

West Virginia Alloys uses slectric arc furnaces to produce nearly pure sificon, Officials
said this project allows the company to capiure energy from the silicon furnaces that
competitors typically vent. The project will use exhaust gases to produce about a third
of the plant's electrical needs.

"Our company is focusad on doing right by the environment through iitlatives such as



this one," West Virginia Alloys President Arden Sims said. "We are improving our
energy profile and assoclated emissions. Our geal s to look for ways to benefit the
environment in a way that will aiso provide benefits to cur customers, community and
empioyees."

"This project validates RED's mlgsion of profitably reducing greenhouse gas
emissions,” RED Chafrman Thomas Casten sald, "The cost savings help preserve and
grow local manufacturing and the poliution savings reduce health and environmental
expenses while mitigating climate change. Everybody wins."

Fayette County Commigsion president Ken Eskew said he was excited 1o hear the
announcement,

“This investment will have a huge financial impact fo Fayette County and will hopefuily
- generate additional jobs as well,” Eskew sald. "This i very positive news for Fayette
County,” :

Casten sald the praject will smploy abaut 50 construction workers over two years and,
when finished, it wil have seven or eight permanent employees. The project will
enable the Afloy plant to expand by about 20 percent, which means adding 16 ia 2D
full-fima jobs for the mill itseif, he added, The plant currently has about 200
employees. -

West Virginia Alloys officials also sald recent studies done for the U.S. Environmental
Protection Agency and Department of Energy suggest potential for new energy
recycling projects to power 200,000 megawatts of new, clean electric capacity —
equivalent to 400 large coal plants — and generate nearly 20 percent of total U.S.
electricity. :

“West Virginia, with its concentration of ehergy Intensive Industries, has a
disproportionate share of U.S. energy recycling opportunities and can become a
center for excellence in Improving manufacturing preductivity,” Sims said,

Other West Virginia industriss that stand to benefit from energy recycling include
chemicals, charcoal, wood products, ceramics, glass, pulp and paper and other
metals, he added.



Published February 06, 2008 09:17 pm - Improving efficiency, significant reductlon
of greenhouse gas emissions and creation of jobs. Sound practices for [ndustry to
adopt In the 21st century.

Editorial: Energy recycling

Innovative plans at Fayette plant good for environment, economy
THE REGISTER-HERALD (BECKLEY, W.V.)

Edltorial: Energy recycling
Innovative plans at Fayette plant good for environment, economy
Opinion: The Register-Herald, Beckley, W.Va.

Improving efficiency, significant reduction of greenhouse gas emissions and
creation of jobs, Sound practices for industry to adopt in the 21st century.

In Fayette County, It will become reality at West Virginia Alloys. The parent
company of the silicon-producing plant, Giobe Speciaity Metals, has joined
forces with lllincis-based Recycled Energy Develapment to bring an
innovative project on board which wili capture existing electric furnace
emissions and turn them into steam that subsequently wlll power a
pollution-free generator.

After the stearm conversion comes onfine in 2010, It is estimated that the
Alloy plant wiil then be able to reduce its purchased eleciricity by one-third
and annual carbon dioxide emissions will be reduced by 280,000 metric
fons.

Approximately 50 construction workers will be employed to build the $45
million to $55 million plant and 18 to 20 other workers will be hired o
operate it. Good news all the way around for Fayette County and its sixth-
largest employer.

Belng proper stewards of our environment is critical and finding a balance
between the needs of industry and the growing responsibility of caring for
our planet presents us with unique and difficult challenges.

Projects like the one announced for this Fayette County manufacturing
company demonstrate that we do have technology available to make
certain we are taking advantage of ppportunities to maintain and expand
industry, while cutiing back on the toxing being emitted through traditional
smokestacks. -

Others need to fake note and follow suit,



Niagara Falls metallurgy plant on way to $20 million makeover Page 1 of 2

@< PRI

Niagara Falls metallurgy plant on way to $20
million makeover

Silicon producerto get new filter

By Denise Jewell Gee - NEWS NIAGARA BUREAU
Updated: 07/10/08 9:18 AM

NIAGARA FALLS — When the first furnace fires up in the Globe
Metallurgical plant on Highland Avenue later this year, it will have a new
filter and more efficient technology to help reduce fumes that escape as
silicon is made,

A $20 million initial upgrade to reopen the plant and begin producing
metallurgical-grade silicon by the end of the year will inclade new filters that
can capture more eriissions than the existing system, plant representatives
said Wednesday.

“The goal is to really make this a cleaner operation than perhaps it has been in
the past,” said Adam S. Walters, an attorney with Phillips Lytle.

Walters and other representatives for Globe Specialty Metals gave members
of the Niagara Falls Planning Board an informal presentation Wednesday

" night to outline upgrades that will take place as the company reopens the
shuttered silicon plant.

Globe Specialty Metals, which acquired the Niagara Falls plant in 2006,
announced in May that it plans to reopen the plant and expand it to preduce
solar-grade silicon that can be used to make products for the solar power
industry.

tho betine WE fnnki

The plant had been closed since 2003,

The first phase of the project will focus on reopening the plant and restarting its two existing funaces so
it can begin producing 30,000 tons of metallurgical- grade silicon annually.

http:/fwww printthis.clickability.com/pt/cpt?action=cpt&title=Niagara+Falls-+metallurgy+...  7/10/2008



Niagara Falls metallurgy plant on way to $20 million makeover Page 2 of 2
Leland “Skip” Davis, Globe’s vice president of operations, said he expects the first furhace to begin
running by December and the second furnace to begin running in the spring.

The first phase, which will cost $20 million and include upgrading plant equipment to make it more
efficient, will employ 100 people, Davis said.

The company plans to invest a total of $60 million by 201110 add operations to the plant that will allow
it to produce 4,000 tons of high-purity silicen that can be used in the production of solar panels. The
solar-quality silicon will be preduced by Solsil Inc.

Solsil and Globe Metallurgical are subsidiaries of Globe Specialty Metals.

The project has received a 40-megawatt allocation of low-cost power from the New York Power
Authority and is expected to employ 500 people when the plant is in full production. The eompany has
agreed to sell 25 percent of the high-grade silicon to companies located in New York.

During the first phase of the project, the plant’s equipment and furnace filter systems will be repaired or
replaced. Twe fiberglass bag houses that capture fumes released from the fumaces will be replaced with
more modern membrane bags that capture more emissions, said Ron Hawks, of the consultanting firm
Environmental Quality Management.

“All of these systems, the intent is to make them more reliable so that there will be no spillage of
materials, no fumes,” Hawks said.

Hawks compared the bag hiouses to bags on vacuum cleanets that collect debris.
The plant will sell the two main byproducts of the silicon-making process. Gases that are captured from
the furnaces are sold to concrete indusiries. Dross, or metal skimmed from the molten silicon as itis

purified, is alsa sold, said Matt Greene, environmental manager of Globe Metallurgical.

djgee@buffnews.com

Find this article at: o
hup:!fwww.buﬁaloneWS;cnnﬂeityregion!niagaracountylstdrjfiasss)#1 htmi

1 Check the box to Includs the Tist of links rafarenced.in the arficle.

@ 2008 The Buifalp News.

http://www.printthis.clickability .com/pt/cpt?action=cpt&title=Niagara+Falls+metallurgy+... 7/10/2008
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mainly due to increased average interest bearing liabilities.
The restructuring of the bank facilities in June 2009 furthér
increased credit margins and upfront fees.

Capitalized borrowing costs continued to increasa due to
the large ongoing expansion prajects as well as increased
borrowing costs.

INCOME, TAX

Income tax expense for the first hall year 2009 has been
estimated to NOK 169 million, reflecting that deférred tax assets
have only been partially recognized, REC will evaluate this
further in subseguent perieds.

The inceme tax expenhse on profits in the US operations is
calculated with-an estimated rate above 34 percent. Tax income
has been recognized at an estimated 28 percent on net 10sses
in the Norwegian operations, and zero in Singapore. The actual
effective tax rates for 2009 may deviate from the estimated tax
rates.

For the year 2008, the effective tax rate was 3Q percent.

PROFIT/LOSS AFTER TAX

Profitfloss after tax was a loss of NOK 684 million in the second
quarter 2009, compared to a profit af NOK 496 million in the
second quarter 2008 and a profit of NOK 394 milllon in the first
guarter 2002

EPS for the quarter was negative NOK 1.38, comparted o
pasitive NOK 100 in the second guarter 2008 and positive NQK
(1.80 1n the first quarter 2008, The EPS is calcuiated on the base
of the-average number of shares of 494.3 milllon in the second
guarter 2009. The company in July increased the number-of
shares to 664.8 million theough 2 rights issue that is further
described below under ‘Events after the balance sheet date’,

OPERATIONAL REVIEW

MARKET DEVELOPMENT AND CONTRACT UPDATE
Market conditions continued to deteriorate in the second
quarter, As indicated in the interim report fer the first quarter
2009, several industry players have regorted cancellatiors and/
or postponements of cells and module orders, and many have
¢ut their sales and production estimates. However, these and
additional cuthacks have not been sufficient to-compensate for
the Jower dermand, which has resulted in increasing inventeries
and further price pressure.

Industry analysts’ demand estirnates have come down to
around 5 GW in 2009. The miain reasons are the general
economic downturn and reduced availability of funding for BY
instaflations, as well as a sharp reduction in deriand in Spain
due to changes in incentive schemes.

Policy initiatives continue to support the PY industry in ether
Fegions, with new incentives and investments supporting the
market in-Australia, GCanada, and China, As previausly reported,
it will take time before anrnounced stimulus packages result in
increased demand for PV systems, However, Marketbuzz
expects that the Obama Administration’s renewable palicies and
funding through the stimulys bill have set the groundwaork for,

at minimum, a doubling of the US market in 2010, Globat
dermand estimates from industry analysts vary widely for 2010,
araund an average of 7-8 GW.

REC has seen significant regative effests Trorn the market
deveiopmerit and sees market uricertainty continuing in the
short term. REC Solar early in the second quarier decided to.
reduce both cell and medule praduction considerably in order
to reduce accumulated inventories. REC Solar has received
orders for a larga-porticn of the expected produciion in the
second half aof 2009, However, sales contracts in this segment
tend ta be of shorter.duration and provide more flexibility bath
with respeci to price and volumme than what is typically the case
for the-contracts further up in the value chain.

REC Salar expects ta return to full capacity module preduction
during the second half of August. Cell proguction will be aligned
to moedule production. Depending on the rmarkat develapment,
production may be temperarily reduced-alse duririg the second
haif of the year. Given the price development in the second
guarter and the uncartainty regarding price developments in
the second half of the year, REC Solar recognizes. that the
estimated average module selling price for 2009 may be Iower
than earligr indicated and approximately 35 percent below
2008 levels,

The weakness in the end-user miarket has repercussions further
up the value-chain, REC Wafer sells 2 substantial portion of its
production on lang-term contracts with predetermined volumes
and prices, but the company In June-anncunced that it had
received inquiries from a majority of its custorners concerning
pessibfe adjustrments to volumies, delivery schedules, andfor
prices, During Ehe secend quarter, REC Wafer onjy made certain
miror adjustments tewards external customers. Howaver, it may
be in REC Wafer's commaercial interest to make individual
adjustiments to the timing of shipments and/or prices. So far
into the third quarter, REC Wafer has made adjustments.
towards some of its customers.and expects that additional
customers will be granted adjustrents going forward. Any such
adjustments will specifically relate to deliveries for the third
and/ar fourth guarter of 2009, and REC Wafer will seek Lo be
cornpensated in latef periods.

The difficult rnarket situation has sa far anly had relatively
limmited impact on KEC Silicon. The silane gas market has
rebounded somewhat and all solysilicon praduced has been
shipped according to the terms and conditions set gut in the
long-term contracts. The majority of the volurme is allocated 1o
REC Wafer.

The long-term fundamentals of the PV industry remain intact
and the returny on equity for investrents in PV systems Is
historically high across all markgts and segments. Given the
improved competitivenass of PV systerns and the continued
political willingness to suppert development of renewable
energy sources, the PV industry sheuld be well positioned for
significant growth when the financing for installation of PV
systerns hecornes mare readily available.

In the shori-term, REC expects that global module demand
volurigs may detling by up tp 20 percent from 2008 to 2009
and end at +/- 5 GW, tivig is ir line with industry analysts.
Although seme positive data points have come through in recent
months, the dermand-outlook remairns mixed and REC believes
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that it is too early to express firm visws on the expected market
development going inta 2010. The cornpany conseguently is
preparing fer a conlinued difficult markat situation also next vear.

EXPANSION PROJECTS UNDER EXECUTION

REC Silicon's main expansion praject over the past years has
been the new silane gas and granular polysilicon production
faciity in Moses Lake ("Silican "), using REC's broprietary
fluidized bed reacter ("FBR") technélogy.

This new plant-was started up in the second half of March 2005
and was in continucus operation for ten days. The plant was shut
down in early April for process safety reesons, and REC Silicon
and its subcontracters have been warking in<lose cooperation to
redesign and Implement madified equipment to eliminate the
tisk farleaks in the FBR discharge pipes. The chasen solution was
implermented during May an a number df reactors and test runs.
‘were undertaken during the second half of May and June.

Rarhp-up of commercial production irs Silicon lll has resumed 1n
line with the revised schedule, and the potential of the procass
and the quality of the product have been confifmed. The
communicated production target for 2009 thus remains
unchanged. However, REC is stifl working to improve stability in
the process. Aliliough the FBR technology has beer valldated
and Silicon Il is currently produging both silane gas and
polysilicen, there are numercus standard ramg-ug chaiflenges
that must be gvercome before reaching continuous, reliable
production. Various interruptions should thus be expected
during this ramp-up phase, whith could negatively impact the
ptanned praduction valumes within a particular periad,

REC Silicon also has a ngw silane gas plant ("Silicon [V*) under
constructan in Moses Laks, consisting of a silane production
unit, silane loading Tacilities, and &n option for additional
polysilicon deposition reactors. This project is scheduled to be
compieted in the second gquarter of 2010, with a rarnp-up
schadule that will be closely atigned with the general market
development.

REC Wafer is still in a ramp-up phase for its two.rew
multicivstalline wafers plants, Hergya |If and.IV. The two plants
each consist of two production fines, and were started up in the
fourth guarter 2008 and garly It the secend quarter 2009,
respectively. Due te a challenging miarket environment and low
dernand visibility, REC Wafer in May decided to ternporarily take
cut approximately 35 pergant of its produiction capacity, As &
canseauence, the rarp-up.of Heroya lil and { was also

FINANCIAL HIGHLIGHTS - REC SILICOM

Revenues

EBITDA

EBITDA = rnargin
Expansion costs

Adlusted EBITDA
Adjusted EBITDA - margin
Polysiiicon production in MT* (pfime}
Palysilicon sale In MT (inc). offspec.)
Silane gas sale in MT

temporarily halted. The ramp-up of thése lines is expected to
continue in the third quarter, with a total rampup periad of 9-12
manths befare reaching the total design capacity of 650 MW.

Project managernent-and control is now satisfactory in the
construction of the new monacrystafiine ingot and wafering plant'in
Glomfjard. The project develops within the revised fime schedule-
and cost budget, ard the new piant is thus expected to take
monocrystalline production capacity to more than 300 MW by the
end of 2010

REC Solar has no expansion prejects ongeing at the existing
facilities, after the completion of a new 180 MW cell plant in
Narvik and 105 MW of new madute manufacturing lines in
Glava In 2008. Annual production capacity currently stands at
225 MW of solar cefls and 150 MW of solar maedules.

The Singapore project 1s expected to increase wafer capacity to
approximately 2.4 GW, and solar cell and module capacity to 780
MW and 740 MW, respectively, when fully up and running in 2011

The preject continues to trend towards lower capital
expenditure compared to the initial Investrnent case, due te
strong performanee from all main contractors and a merg,
favarable construction market. The project 1s progressing
accarding to schedule and is approximately 75 percent
complete at the end of June. Commercial production is.
expected 1o commerice In the first half of 2010, with a ramp-up
phase aligned ta market derhand and prudent workirig capitat
management,

As previpusly announged, the company is restricting.the use of
resources for planhing of further expansion projects in the
current ecenomic climate.

SEGMENT INFORMATION

REC SILICON

REC Silicon produces polysiifcon and silane gas for the
photovoitaic Industry and the electrenics industry at two
planis in Moses Lake, Washington and in Butte, Montana.

A third plant i$ currently under ramp-up, and a fourth silane
gas plant is under construction. REC Silicon's polysilicon
production capacity Is expected to almost triple from 2008
to 2011, to approximately 17,000 MT. REC Sllicon employs
more than 700 people,
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2996 6241 1657
3062 6 549 1750
826 1838 366

*Polysilicen prodyction in G2 and tor full year 2008 includes 70 MT of granular “starter-bed” material, pot Tor sale.
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EAST:42584576.1

Unused Silicon Metal Production Capacity in Countries Not Subject

to Antidumping Duty Orders
2009 2009 Unused Utilization
Country Production Capacity Capacity  Rate

Brazil 140,00  252.00 112.00 55.6%
Eurgopean Union 109.00 221.00 112,00 49.3%
Norway 100.00 175.00 75.00 57.1%
Canada 27.00 50.00 23.00 54.0%
South Africa 36.00 55.00 18.00 65.5%
Australia 33.00 33.00 - 100.0%
Total 445.00 786.00 341.00 56.6%

Notes: Data from CRU Silicon Market and Industry Analysis,

September 2009

Production and capacity data are stated in thousands of

metric tons.

CRU identifies Becancour as the sole silicon metal
producer in Canada and Silicon Smelters as the sole
silicon metal producer in South Africa.



EAST:42584576.1

Companies With Unused Silicon Metal Production Capacity in

Countries Not Subject fo Antidumping Duty Orders

2009 2009 Unused Utilization
Company Production Capacity Capacity Rate

Ferroatlantica 118.00 244.00 126.00 48.4%
Elkem 77.00 120.00 43.00 64.2%
AMG 54,00 82.00 28.00 65.9%
Simcoa 33.00 33.00 - 100.0%
LIASA 25.00 45,00 20.00 55.6%
Fesil 23.00 55.00 32.00 41.8%
RIMA 22.00 60.00 38.00 36.7%
Minasligas 10.00 22.00 12.00 45.5%
Total 362.00 661.00 299.00 54.8%

Notes: Data from CRU Silicon Market and Industiry Analysis,

September 2009

Praduction and capacity data are stated in thousands of

mefric tons.

AMG includes Becancour and RW Silicium.
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adjusted contract volures. Existing wafer production returned ta
full capatity utilization in Septerber, and Hargya il and IV
returned to their respective ramp-up schedules.

Production of cells and madules in REC Sofar followed the same
pattern, with all plants haihg shut down for surnmer vacation in
July and gradually increased production during the remainder
of the quarter. Module production retured to full capacity in the
sacond half of August, whereas call production is aligned with
migdule praduction and thus run somewhat below full capacity.

Average selling prices obtained for medules continued fo decling
in the third quarter, and were appreximately 38 percent below
the 2008 average and approximately 7 percent below the
previcus quarter.

REC Siicon has not made any coniractual adjustments ta its
long-term contracts.

EXPANSION PROJECTS UNDER EXECUTION

REC sificon's produced approximately 528 MT of granulated
polysilicort from Silicon [l in the third quarter, folfowing the
restart of the plant in July, and sees gradually better procuct
guiality as the stability of the production process Improves. '

Any new production site under ramp-up witl kypically produce
a higher pertian of lower quality material during the ramp-up
phase. This is alsa the case for Siligoni Il and in the current
market this material carries a price discount to higher grade
materials. The commarciat rarnp-up of Slicon Il thus impacts
the average price achieved for sold products.

REC Silican alsg.has a new silane gas plant ("Silicen V™) under
construction in Moses Lake, consisting of a silane production
unit, sifane leading facilities, and ari option for additional
polysilicon deposition reacters. This project is scheduted fo

be completed in the second quarter of 2010, with a ramp-up
schedule closely aligned with the general market development.

REC Wafer has resumed the ramp-up of its two new
multicrystalline wafer plants, Hergya Il and [V. The two glants each
consist of two production lines, and weare started up in the fourth
quarter 2008 and early in the second quarter 2009, sespeclively.
However, the ramp-up pracesses were halted in May,. when REC
Water decided 1o temporarily reduce producticn due to the
challenging market environment, Provided that the ramp-up
continues uninterrupted, the plants are expected to be Tulty
rampad up by the third quarter 20i0.

FINANCIAL HIGHLIGHTS - REC SILICON

Reverives
EBITDA
EBITDA - margin

Expansion costs

EBITDA adjusted for expansion costs
Adjusted EBITDA - margin
Polysilicon production in MT* (prims}
Polysilicon sale in MT {incl. offspec.)
Silane gas sale In MT

Project management and control is satisfactary in the-construction
of the new monocrystalline ingot and wafering plant in Glomfjord.
The project develops within the revised time schedule and eost
budget, and the new plant is tHus expected to take mghocrysialline
production capacity to around 300 MW.

REC Selar Has no expansion projects gngoing at the existing
facilities, after the completion of a new 180 MW cell plant in
MNarvik. and 105-MW of new rmédule manufatturing fings in
Glava in 2008. Annwal production capatity currently stands at
225 MW of solar cells and 150 MW of solar modutes.

The Singapore project continues to trend towards lower
capital expenditure cornpared to the initial investmient case,
due to strong performance fram all main eontractors and a
mere favorable construction market. The project Is
progressing according ta schedule and was approximately 85
percent complete at the end of September. Production line
equipment installation is progressing well and operational
staffs are raturning from extensive overseas training
praparing to stast initial testing of production eguipment,
Commérclal production of s¢iar cells and modules is expected
to commence in the second quarter 2010, with wafer
production expected to follow suid in the third quarter. The
ramp-up phases will be aligned te market demand and prudent
working capital management.

REC believes the new plant will be mofe cost competitive than
REC’s existing facilities.

in the current econpmic climate, tha company continues-to
restrict the use of resources for planning of further expansion
projects.

SEGMENT INFORMATION

REC SILICON

REC Silicon produces polysillcon and silane gas for the
phetevoltaic industry and the electronics industry at two
plants in Moses Lake, Washirgton and in Butte, Montana. A
third plant is currently under ramp-up, and a fourth silane
gas plant is under censtruction, REC Silicen’s polysilicon
production capacity Is expected to almost triple from 2008
ta 2011, to approximately 17,000 MT. REC Silicon employs
more than 750 people.
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51% 51% 48%
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1154 1702 447
57% 56% 48%
4524 6241 1624
4651 6 549 1653
1313 1838 488

*Polysflicon production in G2 2008 and for teie full year 2008 Included 70-MT of grenular “starter-hed” material, not for sale.




REC Silicon reported revenueg of NOK 937 miilion in the third
quarter 2009, which was an increase of 28 percent from the
third quarter 2008 and ohe percent above the previous quarter.
Measuyred in USD, revenue increased 11 percent from the third
quarter last year and seven percert from the previous quarter.

Polysilicon production In the third quarter was 1616 MT, which
was si% percent higher than in the third quarter 2008.
Approximately 528 MT of this was granulated polysilicon from
Silican 1Nl following the restart of the plant in July, Both Siemens
based production facilities {(Silicon | and |I) undertook scheduled
maintenance stops of one to two weeks during the third quarter
and thus contributed less to the total production. Compared to
the previous quarter; total praduction was thus essentially flat,
whereas sales.increased by eight percent.

Average USD selling prices for polysilicon in the third quarter
were anly slightly lower than the average of 2008.

Around 60 percent of the polysilicon volume in the thirgd
guarter was shipped to REC companies, including 33 percent of
deliveries to Sovello, In the third quarter 2008 internal
deliveries acceunted for appraxirnately 70 percent.

Silane gas sales totaled 579 MT in the third quarter, an increase
of 19 percent from both the third quarter 2008 and the second
quarter 2009. The silane gas market cantinued to develop
positively in the thirg quarter and REC expects the positive
developrmient to continue for the remainder of the year.

REC Silicon EBITDA was NOK 454 million in the third guarter
2009, which was an increase of 16 parcent from the third
quarter 2008 and three percent ahave the previous guarter,
The FBITDA margin of 48 percent campares te 54 percent in
the thifd quarter last year and 48 percent in the second quarter
2009, Silicon 11l is skill i a rami-ugp phase. and contributed only
slightly negatively to EBITDA in the third quarter 2009
compared to the previous quarker where the negative
contribytion was approximately NOK 99 million. Mo such-costs
were incurred in the third quarter 2008.

Expansion costs amounted o NOK.9 million, compared to NOK
42 miillien in the third quarter last year and NOK 5 million in the
second quarter 2009

Currency translation effects positively affected the third quarter

FINANCIAL HIGHEIGHTS - REC WAFER

Revenues

EBITDA

EBITDA - margin

Expansian ¢osts

EBITDA adjusted for-expansion costs

Ad|usted EBITDA ~ margin !
Waler production in MW {at 15.0% cell efficiency)
Mono Tngot production In MW {(at 20.0% cell efficiency)
Total praduction in MW ) _

Waler sale In MW {at 15.0% cell efficiency}

Mona ingot sale in MW {at 20.0% cell efficlency)
Total sale in MW

EBITDA by NOK 58 million compared to the third guarter last
year, On a constant currency basis, and adjusted for expansien
cosis, REC Silicon EBITDA decreased by approximately six
percent compared to tha third quarter 2008.

For the first nine months 2009, REC Silicon revenue totaled
NOK 2,813 million, an increase of 40 percent from the first nine
manths 2008. Measured in USD, the increase was 13 percent.

EBITDA amounted to NOK 1,346 million inthe first nine manths
of 2009, an increase of 32 percent from the same period in
2008. Adjusted for currency translation effects and expansion
costs, EBITDA decreasad by four percent from the first nine
months last yedr, The lower increase in EBITDA compared to the
revenue increasa primarily reflects costs associated with the
start-up ef Sificen Hl.

REC WAFER

REC Wafer produces mono- and multicrystalline ingots and
wafers far the solar cell industry at two sités, in Glomfjerd and
at Hergya in Norway. REC Wafer employs approximately 1,000
people. Wafer production capacity, excluding the Singapore
project, is expected to Increase to more than 1.7 GW by the end
of 2010,

REC Wafer reported revenue of NOK 1,155 million inthe third
guarter 2009, which was an increase of 23 percent from the
third quarter 2008 but 24 percent below the previous quarter.

Increased revenue compared to third quarter ‘ast year reflects
nigher wafer production, whereas the decline from the
previpus quarter reflects both lower sales volume and fower
average selling prices.

Capacity utilization continued to be negatively affected by the
decision o take out production capacity in response to the
challenging market environmerit. At 773 MW, production
increased 52 percent from the third guarter 2008 bui
declined 16 percent from the previous gquarter.

REC Wafer had very limited production in July but praduction
was restarted in August and continued te inerease during
september, when Hergya Il and iV also returned to ther
intended ramp-up schedules. At the end of the third quarter,
the guarterly production rate was approximataly 250 MW.
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Foreign Trade

In contrast to many other industries, the US is a net exporter of silicone with a trade
surplus that totaled $660 million in 2007. US exports grew significantly in the 2002-2007 period,
rising 12.8 percent per annum to $962 million, a marked recovery from the declines that
occurred in the 1997-2002 period. Exports are expected to continue to grow at a healthy pace
through 2012, as advancements in silicone technology will continue to expand oppottunities for
international sales, particularly to less-developed nations with less-advanced technology. Japan,
Canada and China are key destinations for US exports; also significant are South Korea, Mexico,
the Netherlands and Hong Kong. In 2007, exports accounted for 25 percent of US production.

US silicone imports are projected to advance 7.1 percent per year, reaching $425 million
in 2012. Among the key sources of US silicone imports are Japan, Thailand, Canada, Belgium,
France and the United Kingdom. Imports accounted for ten percent of US silicone demand in
2007.

SILICONE FOREIGN TRADE (million dollars) 1997 - 2017

Item 1997 2002 2007 2012 2017
Silicone Production 2613 2906 3810 4950 6610

+ imporis 194 210 302 425 570

- exports 585 526 962 1500 2400
Silicone Demand 2222 2590 3150 3875 4780
Exports as a Percent of Production 22.4 18.1 252 303 363
Imports as a Percent of Demand 8.7 8.1 9.6 11.0 119

International Activity

Global siticone demand totaled $11.7 billion in 2007, with the US accounting for 27
percent of the total, The United States is a leading silicone manufacturer as a result of the
sophisticated nature of these products and the technological edge held by US suppliers such as



Dow Corning and Momentive Performance Materials in the global marketplace. Japan and
Western Europe also have sizeable silicone markets. China has posted the fastest growth in
silicone demand in recent years, and is expected to surpass the US in dollar terms and volume by
2012.

World silicone markets are influenced by activity in areas such as construction, motor
vehicles, electronics and cosmetics, though significance varies considerably by country or
region. For instance, electronics is a major market for silicones in the Asia/Pacific region due to
that area’s large semiconductor industry. The cosmetic and toiletry industry is an important
market in both the US and Western Europe, due to the affluence of the population base, as many
individuals have more discretionary income to spend on higher-priced personal care items.

Global silicone demand is forecast to advance 6.1 percent per annum through 2012 to
$15.7 billion. Particularly tapid growth is expected in developing nations such as China and
India and above-average gains are also projected in Russia, South Korea and Latin America.
Prospects for silicones in these areas are promising due to expansion in industrial activity such as
textile processing and semiconductor production. Higher motor vehicle production and usage
levels will also promote silicone demand in these countries for products such as lubricants,
greases and polishes.

Dow Corning controlled over 30 percent of the global silicone market in 2007, and
Momentive Performance Materials controlled another 16 percent. Wacker-Chemie was the third
largest silicones producer. Other key suppliers include Bluestar Silicones, Evonik and Shin-Etsu.
The industry is rounded out by a variety of small (usually private) firms that specialize in
silicone technology and generally operate within a confined geographical area.

Silicone producers will continue to expand into emerging silicone markets by erecting
production facilities or through the formation of joint ventures and cooperative agreements. In
early 2008, for example, Dow Corning opened a silicone rubber plant in Jiangsu Province,
China. The 65,000 square foot site manufactures high consistency rubber (HCR) and liquid
silicone rubber (LSR). The plant will serve the needs of customers throughout Asia for industrial
and consumer applications.



